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Why England Buys Our Stocks 


, 


A London “Financial Times” commentator recently stated that 
British demand for Australian stocks has over the past two years steadily 
expanded. A number of factors are involved in this movement of 
capital. Firstly, we have Bairnsfather’s “better ’ole”. It is very diffi- 
cult to find a better one than Australia to-day. Canada is out because 
of shortage of dollars. South Africa, never a really favoured spot except 
for “hot” money, lost ground after the change of Government. India 
shrieks for itself. What has the investor left but Australia? On the 
positive side, at no time is the Australian prospect so fair to the eye of 
the genuine British investor. A third factor is that the Australian pound 
stands at a bargain price. On a purchasing power parity basis the 
Australian pound, in spite of inflation, is still worth more than the 
English pound, not 25 per cent. less. This means that there is not the 
slightest chance of the Australian pound depreciating in the forseeable 
future; on the other hand, it may one day appreciate in terms of sterling. 
A fourth and important factor is that, as the London ‘Financial Times” 
commentator points out, the Australian stocks give slightly better yields 
than British stocks. Taxation plays an important part in bringing about 
this betterment. Under Article VI (3) of the Taxation Agreement 
between the United Kingdom and Australia, the amount of Common- 
wealth tax payable on an Australian dividend received by a United 
Kingdom resident is reduced by one-half. The United Kingdom for its 
part agreed under Article XII (1) that, in the United Kingdom assess- 
ment on the dividend, it would give credit for— 

(a) the Australian tax on the dividend, and 

(b) in the case of ordinary dividends, the Australian tax payable 

by the Company on the profits out of which the dividend was 

paid. 
Relying only on market reports British yields are far higher than 
Australian yields, but such a comparison does not give the true picture. 
This is so because the two systems of taxation are vitally different. In 
the United Kingdom a company pays income tax at 9s. in £. If the 
company were to declare a dividend of, say, 15 per cent., the shareholder 
would receive a dividend warrant to the following effect :— 


Dividend at 15 per cent. on 1,000 shares £stg 150 0 
Deduct income tax at 9s. in £ 67 0 


Cheque paid to shareholder .. a £82 10 0 
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The shareholder pays U.K. tax on £150 (not on £82 10s.) at the 
rate applicable to £150 (not £82 10s.), but against the tax otherwise 
payable he receives a tax credit of £67 10s. If the tax credit exceeds 
the tax otherwise payable, the U.K. Treasury pays the difference to the 
shareholder. Thus, double taxation is avoided. 

Under the stupid Australian system the shareholder pays tax on 
£82 10s. at the rate applicable to that sum, but gets no credit for the 
tax paid by the company. 

In a U.K. market report the above dividend would be quoted as a 
15 per cent. dividend. In Australia, although the shareholder will 
receive the same amount in cash, the dividend will be quoted as an 84 
per cent. dividend. 

Now, when a United Kingdom resident receives an Australian divi- 
dend it is treated in the following manner :— 


Cash dividend per 100 shares ; £10 0 0 
Add Australian tax at 7s. in £ paid by company 6 8 


Assessed income of shareholder . £15 6 § 


Therefore the Australian dividend of 10 per cent. becomes a divi- 
dend of 15 1/3rd per cent. in the hands of a U.K. shareholder. 

In practice, the London money market calculates Australian yields 
on the amount of dividend grossed up by the rate of Australian tax 
(ordinary, super, and undistributed profits taxes) actually paid by the 
company, but until the company announces the actual rate, the market 
usually estimates it at an all-round rate of 7s. in £. 

This is how a U.K. resident shareholder (assumed to be a company) 
is taxed on its gross 15 1/3rd per cent. dividend— 


U.K. tax at 9s. in £ on £15 6 & £618 0 
Deduct double tax relief— 

Australian tax paid by operating 

company on £15 6s. 8d. .. os 

Tax paid in Australia by share- 

holder company at 2s. 6d. in £ 

on £10 (total taxable income 

assumed to be less than £ 5,000) 


‘ 





U.K. tax payable on 100 shares .. 


Now, let us take two comparable shares. One is quoted in London - 
at a net yield of, say, £4 14s. 3d. Its Australian counterpart is quoted 
as follows :— 

Price Dividend Yield 
37s. 6% £3 410 

At first blush the Australian yield is disappointing, but in making 
a true comparison for the British investor the dividend must be grossed 
by adding to it the Australian tax paid by the company at, say, 7s. in £. 
Thus the gross dividend rate becomes £9 4s. 7d. per cent. ( £6X20/13). 
At the price of 37s. the yield is £4 19s. 9d., which compared with the 
U.K. yield of £4 14s. 3d. tells a very different story. 

In making the above comparison there is no need for the British 
investor to convert the above-quoted Australian figures into sterling, 
because the effective yield to him is the same whatever currency is used: 
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Cash Dividend Yield 


Rate of per 100 Cash Grossed 
Price Dividend shares Yield at 7s. 


‘ 37s. % £600 £3 410 £419 9 
29s. 7d. 6% £416 0 £3 410 £419 9 


‘ 


Proceeds of Realization of Samples by 
Manufacturers’ Agent 


The taxpayer carried on business as manufacturers’ agent. It held 
no stocks of its principals. It was remunerated on a commission basis . 
for orders booked by it. The taxpayer carried a large range of samples 
for display purposes. These samples were acquired by the taxpayer at 
manufacturers’ cost plus customs duty etc., these sums being debited to 
a Samples Account. It had been the taxpayer’s practice from time to 
time to dispose of samples which had become obsolete, sometimes at a 
small profit, usually at a loss. These losses had not been claimed as a 
deduction. In 1942, owing to war conditions, the manufacturers were 
unable to execute any further orders and advised that the samples might 
be disposed of. The samples were disposed of, and again because of 
war conditions, realised a substantial surplus. eld that, on the facts, 
the proceeds of disposal of the samples represented accruals of a capital 
nature and the surplus was not assessable (Inc. Tax Cas. No. 633 (1947), 
* 15 Sth. Af. Tax Cas. 107). “It is clear from the facts proved that the 
samples were acquired in the first place as samples for the purpose of 
example and display, and that such was their principal function. Thus 
they fall within the category of equipment which it was essential for the 
partnership ta possess in order that it might carry on its business as 
manufacturers’ agent. As such they constitute ‘the equipment of the 
income-producing machine’, to use the phrase employed by the Chief 
Justice in the Mew State Areas case (New State Areas Lid. v. 1.R. Comr. 
(1946), 13 Sth. Af. Tax Cas. 400).” 


Cost of Strengthening and Supporting 
Retaining Walls 


The taxpayer, the owner of a block of flats, incurred expenditure on 
work performed on the property in supporting and strengthening certain 
retaining walls. The property was built upon a precipitous slope and 
the nature of the ground was such that unless the existing slope was 
retained by artificial means there was danger of a landslide. The 
taxpayer was required by the Municipal Authorities to rehabilitate the 
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retaining walls. This was done by the construction of a concrete beam, 
supported at intervals by buttresses across the face of the retaining wall. 
Held, that the work did not constitute repairs and the expenditure was 
not, therefore, an allowable deduction (Inc. Tax Cas. No. 626 (1946), 
14 Sth. Af. Tax Cas. 530). “It was further urged that if the appellant 
had repaired the walls themselves such repair would have been more 
expensive than the expedient adopted, and that he should not be pre- 
judiced by adopting a cheaper method of attaining the objective. It was, 
however, not so much the condition of the walls themselves but the fact 
that they were unable to carry the strain to which they were subjected 
which led to the requirement by the Council that measures should be 
undertaken to obviate the danger. This was in its nature additional 
work which cannot be regarded as repairs to the walls already in exis- 
tence,” at p. 535. 





When Dividend Paid 


The taxpayer was the holder of preference stock in a Canadian 
company. .In 1944, the Company, being in arrears in respect of the 
dividends on such shares, declared a dividend of 314c in respect thereof. 
The relevant resolution provided that payment of the dividend was post- 
poned for 20 years, and, as evidence of the right to receive the dividend, 
dividend notes for the amount involved were given, payable in 1964. 
The appellant received one of the dividend notes in the sum of $47.25. 
The Canadian Minister of National Revenue included the said sum of - 
$47.25 in taxpayer’s taxable year of 1944. Held, allowing the taxpayer’s 
appeal, that the dividend note received by him was not “interest, divi- 
dends or profits’ received from “stocks” paid during 1944, but will 
only acquire that quality when it is paid (Flinn v. Minister of National 
Revenue, [1948] Can. Tax Cas. 90). N.B.: The Canadian Act was 
amended in 1947 to render taxable rights similar to that given to the 
taxpayer in the above case. 





Losses of Previous Years 


Calculation of amount of “loss”. 

Section 80 (1) of the 1936 Act provided that, for the purposes of 
s. 80, ‘“‘a loss shali be deemed to be incurred in any year when the 
allowable deductions (other than the concessional deductions and the 
deduction allowable under this section) from the assessable income of 
that year exceed the sum of that income and the net exempt income of 
that year”. The amount of the “loss” is deemed to be the amount of 


such excess. 
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In respect of income year ended 30 June, 1942, and subsequent 
years the concessional deductions provided by the then s. 79 were replaced 
by concessional rebates under new s. 160. In consequence of this change 
in the law, s. 79 (concessional deductions) was repealed and s. 80 was 
amended by Act No. 22 of 1942 (s. 11) by omitting the words “the 
concessional deductions and” from s. 80 (1). Section 32 of the 1942 
Act provided, in effect, that the amendment to s. 80 (1) should apply to 
all assessments based on income derived during income year ended 30 
June, 1942, and subsequent years. 

Section 80 (2) (as amended by Act No. 11 of 1947) provides that 
so much of the losses (calculated in accordance with s. 80 (1)) incurred 
by a taxpayer in any of the seven years (previously four years) next 
preceding the year of income (as has not previously been allowed as a 
deduction) is to be allowed as a deduction in accordance with the rules 
contained in s. 80 (2) (a), (b) and (c). 

The Board of Review has held (not yet reported) that for the 
purpose of ascertaining the deduction (if any) allowable under s. 80 (2) 
from the assessable income derived by any taxpayer during the year 
ended 30 June, 1942 (or substituted accounting period), or any subse- 
quent year (or period), the losses (if any) incurred in the four years 
next preceding the year of income must be calculated in accordance with 
the provisions of s. 80 (1) 4s amended by Act No. 22 of 1942 (ss. 11 
and 32) and consequently any concessional deductions allowable from the 
assessable income of any of those four years under s. 79 of the 1936 
Act as amended and in force in relation to that year (the last of such 
years being, in view of the repeal of s. 79 by Act No. 22 of 1942, the 
year ended 30 June, 1941, or substituted period) are included in the 
allowable deductions which are to be taken into account under s. 80 (1) 
in calculating the loss (if any) incurred by the taxpayer in that year. 

The last year in respect of which the Board’s decision will have 
application is income year ended 30 June, 1948. 

Example— 
£ 
During income year ended 30 June, 1941, the taxpayer 

derived assessable income amounting to 5,000 
Allowable deductions, other than s. 79, were .. .. 9,000 
Concessional deductions under s. 79 were: 

Wife 

3 children = = 

Medical expenses (maximum) - 

Life Assurance premiums (maximum 


9,350 


‘*LOSS’’ ealeulated in accordance with s. 80(1) as 
amended by Act No. 22 of 1942 bi il af £4,350 


Assume that £2,200 of the 1941 loss was absorbed in income years 
ended 30 June, 1942, 1943, 1944 and 1945. N.B.: No part of the 1941 
loss could have been deducted from the income of year ended, 30 June, 
1946, as the then four-year “carry-forward” period expired on 30 June, 
1945. In respect of income year ended 30 June, 1947, and subsequent 
years the four-year period was extended to seven years. Assume that a 
further £800 of the 1941 loss was absorbed in income year ended 30 
June, 1947. The deductions under s. 80 (2) for income year ended 
30 June, 1948, will be— 
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Assessable income, say. 
Allowable deductions, other than s. 80 
were, say aa c ‘a 
Deductions under s. 80 (2 i 
1941 loss a i ae 
Less deductions in ‘previous 
assessments— 
1942-1945 ve: oa .- £2,200 
1947 iss 


4,000 


Taxable income a ~~ a ‘£1, 650 

In consequence of the Board’s decision the taxpayer has gained an 

additional (and unintended) deduction of .£350 beyond what would 

have been allowed under Departmental practice. In other words, the 

authorities made a mistake by deleting in 1942 the words “the conces- 

sional deductions and” from s. 80 (1). The words should have been 
allowed to die a natural death as the result of the repeal of s. 79. 


Renewals as distinguished from Repairs 


In Inc. Tax Cas. No. 617 (1946) 14 Sth. Af. Tax Cas. 474, the 
taxpayer was a club engaged in the conduct of horse-racing. It claimed 
to deduct certain items of expenditure on the ground that they were 
repairs. The South African Special Court applied the undermentioned 
principles to the case :— 

(1) that repair is restoration by renewal or replacement of subsidiary 
parts of a whole, while renewal, as distinguished from repair, 
is reconstruction of the entirety, meaning by the entirety not 
necessarily the whole but substantially the whole subject matter 
under discussion ; 
that in the case of repairs effected by renewa! it is not necessary 
that the materials used shall be identical with the materials 
replaced ; and 
that repairs are to be distinguished from improvements, the test 
for this purpose being—has a new asset been created resulting 
in an increase in the income earning capacity, or does the work 
undertaken merely represent the cost of restoring the asset to a 
state in which it will continue to earn income as before? 

In applying the above principles it is necessary to have regard to 
the nature of the undertaking itself. ‘Renewal, as distinguished from 
repair, is reconstruction of the entirety.” What is the “entirety” 
applied to a race-course? The Special Court said at p. 477: “In the 
case of such an undertaking, in the opinion of the Court, as far as the 
buildings are concerned the general principles applicable to the repair 
of each building as constituting a separate and distinct subject matter, 
are applicable to that particular building, whether used for one purpose, 
or conjointly for several purposes. In the case of the race-track or course 
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itself the whole subject matter is to be regarded as comprising the track 
itself, the rails along it and the starting gates, discs indicating distances 
and soon. As regards the fencing round the course this is not a separate 
subject matter but is a subsidiary part of the race-course.” 

The following list shows the items in dispute and the result of 
the appeal :— 

1944, 
Claim Result of appeal 


(a) Replacement of starting gates £119 5 0 Claim allowed. Items (a), 
(c) and (d) constituted 
appurtenances of one in- 
tegral whole, the track it- 
self. Though what was 
done to the three items 
constituted replacement 
of what existed before, 
the work so done was to 
be properly regarded as 
repairs. It was imma- 
terial that concrete posts 
were substituted for 
wooden posts. Repairs 
and renewals did no more 
than to restore asset to a 
state in which it would 
continue to earn income 
as before and no more. 

(b) Replacement of posts and por- Claim allowed. Held, fence 

tion of outside fencing ee £939 10 11 formed portion of the 
race-course and expendi- 
ture incurred was not to 
be distinguished from 
that incurred in replace- 
ment of race-course rails 
(Item (c)). It was im- 
material that fence when 
re-erected was placed 
slightly further out than 
' original fence. 
(c) Replacement of course rails.. £1,218 0 ©  (jaim allowed. See (a). 
(d) Replacement of telephone posts £82 0 0 Gaim allowed. See (a). 


£2,358 15 11 


1945. 
Claim Result of appeal 


(a) Architects’ Fees ‘ia a £23 5 Claim disallowed as refer- 
able to Item (c). 

(b) Filling in dip on course .« 200 @ Claim disallowed. It was 
claimed that this filling in 
was necessitated by ero- 
sion. Court not satisfied 
with explanation that 
work undertaken merely 
for purpose of maintain- 
ing track in its existing 
condition. Court held that 
it was an improvement 
undertaken for purpose of 
levelling course and to do 
away with the natural dip 
that had existed pre- 
viously. 

(c) Re-erection of Native Stand.. £430 0 Claim disallowed. Separate 
building. It was blown 
down and entirely recon- 
structed. 

Carried forward £1,203 5 
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1945 (continued). zo 
Claim Result of appeal 

Brought forward £1,203 5 0 

Sign replacements - £20 15 0 Claim allowed except £3, be- 
ing cost of 4 signs which 
were entirely new and 
were not replacements. 

Replacement of broken pillars y Claim allowed. Commis- 
sioner withdrew opposi- 
tion to claim at hearing. 

Replacement and repairs to Claim disallowed. Court not 

chairs a oe _ oe é satisfied that expenditure 
was not the cost of new 
chairs. 

Replacement of sinks .. ps Claim disallowed. Sinks were 
new and of improved type. 

Macadamising floor — Native Claim disallowed.  Previ- 

Tote 7 ‘a .a dd y ously surface consisted of 
ordinary soil, and mac- 
adam = tarmac surface 
superimposed thereon. 

(i) Removing fencing and replac- Claim abandoned by tax- 

ing he a4 - -. £125 payer. 

(j) Fencing posts, rail posts and Claim disallowed, as entirely 

mangers ws 2 .. es new improvement. 

(k) Surveyor’s fees oi “s £6 Claim abandoned by tax- 
payer. 

(1) Architect’s Fees wi a £42 Claim disallowed, as refer- 
able to Item (c). 

(m) Regrading course oa .. £168 Claim disallowed being im- 
provement. Work  con- 
sisted of raising outside 
of course and altering 
camber of bends so as to 
enable horses to negotiate 
them more easily. 


£1,812 14 11 


In Inc. Tax Cas. No. 637 (1947) 15 Sth. Af. Tax Cas. 126 it was 
held that the work undertaken on a property did not constitute repairs 
but a reconstruction, if not of the entirety, then of substantially the whole 
building. 





Expenditure in Respect of Employees 
Engaged in business of Subsidiary Company 


The taxpayer company claimed a deduction of certain payments by 
way of salaries and travelling expenses paid to two of its employees 
who had been engaged during the relevant year in re-organising the 
business of a subsidiary company in which the taxpayer company had 
recently acquired the shareholding. During the year goods had been 
supplied to the subsidiary by the taxpayer company at a profit. Held 
that the expenditure claimed was not an allowable deduction as, primarily, 
its purpose was to produce income for the subsidiary, a separate and 
independent fersona, and the connection between the taxpayer company’s 
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. 
income and the expenditure was not sufficiently direct to make it expendi- 
ture incurred in the production of the taxpayer’s income (Inc. Tax Cas. 
No. 630 (1946), 15 Sth. Af. Tax Cas. 95). “Primarily the purpose of 
the expenditure in issue was to produce income for the subsidiary com- 
pany. Indirectly or secondarily, so far as such income might provide a 
potential source of dividends which, when they fell due, would swell the 
income of appellants, such expenditure could be said to be connected 
with appellants’ income. But this connection between income and expen- 
diture is not sufficiently direct in terms of the authorities governing the 
question, to make such expenditure, ‘expenditure in the production of 


’ 9 


the income’, 


Expenditure in Revetting River Bank 


The taxpayer, a member of a partnership carrying on a farming 
business on land which borders on a river, claimed that in the calculation 
of the net income of the partnership (s. 90) for the year ended 30 June, 
1944, a deduction should be allowed, under s. 51, s. 53 or s. 75, of 
expenditure incurred by the partnership in the construction of a revetment 
‘on the river bank which forms part of the partnership’s land. Alterna- 
tively, he claimed that depreciation of the revetment should be allowed 
on the ground that it is a “structural improvement” within the meaning 
of s. 54 (2) (b). The revetting consisted of filling in and facing with 
stone certain places in the river bank where the earth had been washed 
away by floods and the purpose of the work was to prevent further wash- 
aways in consequence of which the river in flood-time might break 
through and overflow into some very valuable parts of the partnership’s 
agricultural land. Held (by the Board of Review—not yet reported) 
(1) that the expenditure in question was not an allowable deduction 
under s. 51, s. 53 or s. 75; and (2) that depreciation of the revetment is 
an allowable deduction under s. 54. 

These decisions were based on the following grounds:— 

(a) In s. 53 “repairs to premises”, consisting of land used by a 
taxpayer for the purpose of producing assessable income, means 
repairs to improvements effected to the land and forming part 
of it. 

(b) The construction of the revetment on the river bank did not 
effect repairs to the partnership’s land because it was an altera- 
tion of land in its natural state. 

(c) The alteration so effected was an improvement of the partner- 
ship’s land and the cost of the alteration, being therefore ex- 
penditure of a capital nature, was not an allowable deduction 
under s. 51 (1) or under s. 53 (even if the alteration could be 
said to be of the nature of repairs to the partnership’s premises). 
The construction of the revetment was not an operation of any 
kind described in paragraphs (a) to (f) of s. 75. 

The revetment was a “structural improvement” and therefore 
“plant” within the meaning of s. 54, this view not being 
excluded by the ejusdem generis rule because, in sub-sec. (2) 
(b) of that section, the particular words “fences, dams” are 
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descriptive of two such widely differing kinds of structural 
improvements that they do not indicate a genus of a lower 
order than the general words “structural improvements” them- 
selves import. 

N.B.: Expenditure in revetting a river bank incurred during income 
year ended 30 June, 1947, and subsequent years (or: substituted account- 
ing period) is now an allowable deduction under s. 75 (1) (i) in the 
income year in which the expenditure is incurred. 


Costs Incurred by Lessor of Property in 
Resisting Claim by Tenant for Reduction of 
Rent 


The taxpayer company was the owner of a block of flats. A tenant 
took proceedings against the company before a tribunal to obtain a 
reduction of rent. The tenant was successful. The taxpayer claimed a 
deduction of the legal expenses incurred in resisting the tenant’s claim. 
Held that, as the expenditure was incurred for the purpose of preventing 
the taxpayer’s income from diminution, the expenditure could not be 
regarded as incurred in production of the company’s income and was 
consequently not an allowable deduction (Inc. Tax Cas. No. 632 (1947), 
15 Tax Cas. 102). 

It is considered that expenditure of the above nature is clearly an 
allowable deduction under the wider provisions of s. 51 of the Common- 
wealth Act, being a loss or outgoing incurred in the course of gaining 
or producing the taxpayer’s assessable income or necessarily incurred in 
carrying on a business for the purpose of gaining or producing such 
income. In W. Nevill & Co. Lid. v. C. of T. (1937), 1 A.1.T.R. 67, 
it was held that expenditure directed towards reducing current or future 
expenses was expenditure incurred in gaining or producing the assessable 
income. A fortiore, expenditure incurred in an endeavour to maintain 
a taxpayer’s assessable income (not being of a capital nature) is an 
allowable deduction. The following are some of the instances where 
expenditure of this nature was held to be an allowable deduction under 
the Commonwealth Act: (a) legal expenses incurred in resisting claim 
for share of proceeds of business venture (11 C.T.B.R., Cas. 53); (b) 
legal expenses incurred in opposing petition for extension of a patent 
(Hallstroms Pty. Lid. v. F.C. of T. (1946), 3 A.I.T.R. 436); costs of 
appearing before Royal Commission to enquire into increase in fares 
(Sydney Ferries Lid. v. C. of T. (N.S.W. (1922), 22 N.S.W.S.R. 432). 
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Income Retains its Character in Hands of 
Beneficiary 


Section 95A, inserted by the Amending Act of 1947, provides that a 
share of, or an individual interest in, the net income of a trust estate 
shall be deemed to be income from personal exertion to the extent to 
which it consists of a share of, or an individual interest in, such part of 
the net income of the trust estate as consists of income from personal 
exertion derived by the trustee. Section 95A is discussed in Common- 
wealth Income Tax Law & Practice, para [1165B]. 

The above section was inserted in the Act to overcome the decision 
of the High Court in Tindal v. F.C. of T. (1946), 3 A.I.T.R. 299, where 
it was held that income derived by a beneficiary was not income from 
personal exertion. The definition of “income from personal exertion” 
contained in s. 6 includes “the proceeds of any business carried on by 
the taxpayer either alone or as a partner with any other person”. As 
stated by Dixon, J., in Zindal’s case at p. 311, the decision in Syme v. 
C. of T. (Vic.), [1914] A.C. 1013, was held to be inapplicable “because, 
no doubt with that decision in mind, the draftsman of the definition 
introduced the words ‘carried on by the taxpayer’ after the words ‘pro- 
ceeds of any business’. The taxpayer did not carry on the business. 
She was a beneficiary, not a partner. Her trustee did carry on the 
business . . .” 

The above-mentioned part of the decision in Tindal’s case does no 
more than establish that income derived by a beneficiary could not be 
brought within what, in Bohemians Club v. F.C. of T. (1918), 24 C.L.R. 
334, Rich, J., at p. 338 called the artificial definition of s. 6 as income 
from personal exertion and, therefore, was income from property. The 
decision does no more than that. The principle that income retains its 
character in the hands of the beneficiary remains unaltered. As was said 
by the Privy Council in Syme’s case, supra: “What was... in the 
trustee’s hands till they parted with it does not, in the instant of transfer, 
suffer a change . . . as it passes to theshands of the cestui-que trust.” 
This remains so unless the Act specifically provides to the contrary. For 
example, it was held in Armstrong v. I1.R. Comr. (1938), 10 Sth. Af. 
Tax Cas. 1, that notwithstanding the intervention of trustees and the 
merging of dividends into a. fund, such dividends did not lose their 
characteristic as dividends and the exemption under the South African 
Act still attached. See Inc. Tax Cas. No. 636 (1947), 15 Sth. Af. Tax 
Cas. 120, where the decision in Armstrong’s case was applied. 

The following is an application of the above principle :—Article 
VI (3) of the Taxation Agreement provides that the amount of Aus- 
tralian tax payable in respect of a dividend . . . paid . . . to a United 
Kingdom resident . . . shall not exceed half the amount which would 
be otherwise payable. It is considered that a beneficiary of a trust 
estate is entitled to the concession provided by Art. VI (3). The fact 
that a trustee is interposed between the company and the beneficiary is 
considered to be irrelevant. 

Gomplete support for this opinion is believed to be found in the 
judgment of Lord Atkinson in Baker v. Archer-Shee (1927), 11 Tax 
Cas. 749, at p. 775: “The trustees undoubtedly do not remit to the 
beneficiaries the income of the fund in specie, if that means, as I suppose 
it must mean, forwarding to them the dividend warrants, cheques, and 
such like things received by them in payment of what are debts due to 
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the fund. It would be unbusinesslike and ridiculous to do so. What 
the trustees properly and rightly do is to cash those dividend+ warrants 
and cheques, etc., and pay into the bank of the beneficiaries the money 
they thus receive. If the trustees paid into the bank of the beneficiaries 
all the income of the fund which they received, retaining nothing, I 
assume, on the reasoning in ‘these paragraphs, there would be no loss of 
origin, no loss of ‘parentage’, of any portion of the sums paid in. If 
that be so, I am utterly unable to understand how the retention by the 
trustees in their own hands of a portion of the income which they receive 
in order to pay lawful claims upon the fund, and charges which probably 
the lady herself would have had to pay or get paid for her, if she were 
resident in New York, and which the trustees will have to account for 
fully, can change the ‘origin of parentage’ of the residue of the income 
received, lodged with the bankers of the beneficiaries.” 





Private Companies — Taxable Income is 
Starting Point in Calculating Distributable 
Income 


The Board of Review held in 10 C.T.B.R. Cas. 21 that it is not 
competent for a taxpayer, in an assessment of additional tax on undis- 
tributed income, ‘to challenge the correctness of the taxable income of 
the relevant year in cases where the taxpayer did not object against the 
assessment of ordinary income tax on that taxable income. 

In Inc. Tax Cas. No. 616 (1946), 14 Sth. Af. Tax Cas. 471, the 
South African Special Court took the same view as the Board of .Review. 
“As regards objection (2), that has been withdrawn by Mr. Gordon on 
behalf of the appellant, very properly in the Court’s view, because it 
really brings in issue the corréctness of the computation of the taxable 
income as being a factor in building up the excess profits for the appellant. 
Where it is a’ case of taking into account an item which occurred in the 
taxable income of an appellant then it is provided under s. 24 of the 
Excess Profits Duty Act that the taxable income as determined for normal 
tax purposes shall be the basic profit of the party concerned. Therefore, 
if the appellant wishes to object to the calculation of his taxable income 
as forming portion of his basic profit, he must object to the taxable income 
as assessed for normal tax purposes. Now admittedly in this regard the 
objection has been taken too late and on that account Mr. Gordon has, 
as I have stated, waived this objection.” 





Taxation ‘‘Trivia’”’ 


For unjust and absurd taxation to which men are accustomed is 
often borne far more willingly than the most reasonable impost which is 
new.—MACAuULay. 
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Meaning of ‘‘Resident”’ in the case of 
Individuals 


Under the Taxation Agreement between the United Kingdom and 
Eire, any person who for a year is resident in Eire and is not resident 
in Great Britain or Northern Ireland is exempt from U.K. tax on U.K. 
income for that year. The taxpayer was an Irish peer whose ancestral 
home was Drumoland Castle, Eire. He succeeded to the title and estates 
in 1929. He married in 1921 and lived in England and nowhere else 
up to the outbreak of war in 1939, when he was called up for service. 
He gave up his flat in London and thenceforward moved about from one 
place to another. Sometimes he lived in clubs; sometimes in camps-- 
always in England. His wife and family for some time followed him 
about to various places. In 1940, taxpayer’s mother died. She had been 
living in Drumoland Castle, and there were circumstances which made it 
desirable that taxpayer should go to live there as soon as possible. In 
January 1942 he was granted leave for two months; he spent that time 
at the Castle. A little later he was granted indefinite release and he 
went to live there continuously. Prior to that time, i.e., on 12 August, 
1941, his wife had gone to live at Drumoland Castle permanently. The 
taxpayer claimed that he was not resident in Great Britain or Northern 
Ireland during the two years 1940-41 and 1941-42, on the ground that 
he had no house there, that most of the time he was moving about, and 
the only reason he was there was because his military duties kept him 
there. The Special Commissioners found as a fact that taxpayer was a 
resident of Great Britain during most of the two years. Held by 
Singleton, J., dismissing the taxpayer’s appeal, that there was evidence 
on which the Commissioners could so find, and, therefore, their finding 
could not be disturbed by the Court (Lord Jnchiquin v. I.R. Comrs., 16 
July, 1948—not yet reported). “l am bound to say I feel a great deal 
of sympathy for the argument put forward by Mr. Mustoe, that if a 
person is detained by military duties in this country he ought not to be 
found to be resident within the meaning of the paragraph in the agree- 
ment. On the other hand, I do not think it can be said that a man 
ceases to be a resident in a country merely because he had no house and 
is moving from one place to another, nor do I think it can be said, or 
would be said, that he ceases to be resident there, or becomes resident 
elsewhere, merely because some relation dies and that fact entitles him 
to take up residence somewhere else. The question is, what does he do— 
what is the position in the material years? I was told that both years 
were treated as the same for all purposes at the hearing before the 
Special Commissioners. I would only add that it might have been 
possible for the Special Commissioners to have seen a difference between 
the two years, because of the finding that Lady Inchiquin went to live 
permanently in Drumoland Castle on 12 August, 1941, that is, in the 
second of the two years with which the case deals. If they had no home 
in this country and if she went to reside permanently there, with his 
approval and his desire, and he went whenever his leave permitted him 
and went finally as soon as he could, there was, I think, some evidence 
on which the Commissioners might have found other than in the way they 
did find, but it was a matter entirely for them, and all I can say is that 
the appeal must be dismissed.” The taxpayer appealed to the Court of 
Appeal which confirmed the judgment of Singleton, J. (22 November, 
1948—not yet reported.) 
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Widow of Deceased Relative 


A reader has asked if C (who is the widow of B, who was the 
brother of A) is a relative of A within the meaning of the new 
definition of ‘‘relative’’ (s. 6) with the effect that A and C are 
deemed to be one person for the purpose of applying the third test 
contained in the definition of ‘‘private company”’ (s. 103 (1)). 

Under paragraph (b) of the definition of ‘‘relative’’ the spouse 
of any person specified in paragraph (a) of that definition is a 
‘‘relative’’. Thus, if B were still alive then C who is the spouse of 
B, who is the brother of A, is a relative of A, being the spouse of a 
‘*nerson (B) specified in paragraph (a)”’ 

A widow is a woman who has lost her husband by death and has 
not married again. On B’s death, C ceased to answer the description 
of the ‘‘spouse’’ (i.e., wife) of B and, therefore, she is not the spouse 
of any ‘‘person specified in paragraph (a)’’. It follows that C is not 
a ‘‘relative’’ of A. 

Similarly, a widower loses the status of ‘‘spouse’’ on the death of 
his wife. 





Money Voluntarily Remitted to Commissioner 
During Year of Income for Payment of Tax 
Not Assessed until after End of Year 


The taxpayer, a private éompany, claimed that, in the ascertain- 
ment of its distributable income for the purposes of an assessment 
under Division 7 in respect of income year ended 30 June, 1943, it 
was entitled under old s. 103 (1) (a) (i) to a deduction from its tax- 
able income of the sum of £7,500 which it voluntarily remitted to the 
Commissioner during that year for the payment of Division 7 tax in 
respect of a previous income year. The Division 7 assessment was not, 
however, made until after 30 June, 1943. Held (disallowing the 
company’s claim) that the sum of £7,500 so remitted was not tax paid 
in the year of income ended 30 June, 1943, within the meaning of 
old s. 103 (1) (a) (i) (C.T.B.R. not yet reported). ‘‘The assessing and 
levying of income tax are executive acts which require statutory 
authorization: they cannot be supported by the law of the prerogative 
(F.C. of T. v. Munro (1926), 38 C.L.R. 153, per Isaaes, J., at p. 187 
and p. 192; Cadbury-Fry-Pascall Pty. Lid. v. F.C. of T. (1944), 70 
C.L.R. 362, per Latham, C.J., at p. 374). The levying of tax in any 
particular case is effected or completed when the tax is paid. Before 
tax is assessed it cannot be validly levied and paid under the Act 
because the Act in every case makes assessment a pre-requisite of the 
levy and payment.’’ In the above case the company sought to rely 
on the decision of the High Court in West Australian Trustees, 
Executors and Agency Co. Ltd. v. Commissioner of Stamps (W.A.) 
(1925), 36 C.L.R. 98, but the Board regarded this decision as 
irrelevant. 
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Deductions for Dividend in Calculating 
“Undistributed Amount” 


Dividends Must be Paid out of “Taxable Income” of the 
Income Year 


A striking example of the need for keeping the net profits of 
a private company in harmony with its taxable income is to be 
found in a recent decision of the Board of Review (not yet re- 
ported). The main facts of the case are set out in tabular form 
hereunder : 
Year ended Year ended 
30 June, 1941 30 June, 1942 
£ £ 
Net profit as per Profit and Loss Account .. 3,492 1,312 
Expenses and donations disallowed for tax 
purposes 4 ec ne is ‘0 166 125 





3,658 1,437 


Depreciation and loss on sale of plant ww 1,331 


Taxable income... a sd ei .. 4,989 106 


Commonwealth income tax “a dn % 998 20 





Distributable income (and sufficient distribu 
tion under old s. 103) - i .- 8,901 86 


Dividends paid to shareholders .. - .. 1,600 1,040 





**Undistributed amount’’ on which Division 7 
tax paid is a8 ‘a “ .. £2,391 


Excess calculated by Commissioner for purposes 


of s. 106 (and confirmed by Board of 
Review ) . 


£20 


The sum of £1,331 which served to increase the taxable income 
of year ended 30 June, 1941, and to reduce the taxable income of 
the following year, represented a loss on the sale of plant by the 
taxpayer company. The sale actually took place shortly after 30 
June, 1941, but the company wrote off the loss in its accounts for 
year ended 30 June, 1941, for the reason, doubtless, that the sale 
had already taken place before the accounts of that year had been 
finalized. The Commissioner, on the other hand, allowed the loss in 
calculating the taxable income of income year ended 30 June, 1942, 
i.e., the year in which the sale actually took place. 

The result of the above action by the company was that maximum 
distribution for year ended 30 June, 1942, for the purposes of 
s. 106 was £106, i.e., the taxable income of the company for that 
year. The excess distribution under s. 106 for year ended 30 June, 
1942, was therefore £20: 

Dividend paid out of taxable income (maximum = -- £206 


Sufficient distribution on — am a - ion 86 


Excess distribution bs ~~ - ou a .» £20 
In the result the taxpayer company lost the benefit of £934 in 
calculating its “undistributed amount” of year ended 30 June, 1943, 
i.e., the following year, viz. : ‘ 
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Actual distribution si a ss pe £1,040 
Less: 
Sum required to eliminate Division 7 tax for 
year ended 30 June, 1942 ny id 
Allowance against subsequent years under 
s. 106 


Company denied a deduction in calculating 
‘undistributed amount’’ of year ended 30 
June, 1943, to extent of 





Bonus Paid to Directors not a Dividend 


For the relevant income year, the taxpayer company was 
assessed to Division 7 on an “undistributed amount” of £356 made 
up as follows: 

Taxable income a as or es = “s .. £445 

Income Tax (s. 103 (1)) .. is ia ia sa si 89 


Distributable income and (for the year) sufficient distribution £356 
Dividends “2 ae i me me ‘<a vs 7 nil 


Undistributed amount Pe 5 és ie vs -. £356 


Within six months after the close of the relevant year the sum 
of £400 (being the credit balance of the appropriation account at the 
end of that year) was transferred to the credit of the company’s 
two directors in equal amounts as ‘‘a bonus to each director for 
services rendered over the past three years’’. The company claimed 
that the sum of £400 was pro tanto a distribution of its taxable 
income for the year under review and that, therefore, the Division 7 
assessment should not have been made. Held, claim disallowed 
(C.T.B.R.— not yet reported). 
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